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BOOK REVIEW

VOICES SAVED FROM VANISHING
Vivian GrosswaldCurran*

Jurists Uprooted: German-speakingtmigrg Lawyers in Twentieth-century
Britain. Jack Beatson & Reinhard Zimmermann eds., New York: Oxford
University Press, 2004. Pp. 783. 75f..
INTRODUCTION
Jurists Uprootedexamines the lives of eighteen dmigrd lawyers and legal
scholars who made their way to the United Kingdom, almost all to escape
Nazism, and analyzes their impact on the development of English law. Its
editors and authors have produced a work of outstanding quality, reflecting
vast research in an area often not their primary focus of scholarly writing or
study. A great debt is owed to the authors who contributed to this collection
of essays. One of the best essays, Wolfgang Ernst's chapter on Fritz Schulz,
is itself of book length and quality.
Jurists Uprooted is a work of many stories, not least of which is the
heroism of Oxford University Press (OUP). Through the efforts of Kenneth
Sisam, OUP came to the rescue of many legal scholars during the 1930s by
providing them with financial support. And when OUP was unable to do so,
Sisam took it upon himself to try to arrange for universities to bring them to
England.' OUP's and Sisam's generosity helped to ensure the refugees' safety,

*

Professor of Law, University of Pittsburgh School of Law.

1.

JURISTS UPROOTED: GERMAN-SPEAKING EMIGRE LAWYERS IN TWENTIETH-CENTURY BRITAIN

164 (Jack Beatson & Reinhard Zimmermann eds., 2004) [hereinafter JURISTS UPROOTED].
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and ultimately enabled them to pursue livelihoods which permitted them to
make invaluable contributions to law and scholarship.'
The Second World War was a dividing line of many kinds. It more or less
demarcated the pre-war German model of classical education that produced
generations of scholars steeped in Latin, Greek, and history from the post-war
model that gradually de-emphasized these subjects. Scholars still capable
today of engaging in the intellectual debates that gripped the Romanists among
the dmigrrs are growing ever fewer in number, as original texts become
inaccessible to generations increasingly versed only in modem languages. The
able analysis Jurists Uprooted offers of the 6migrds' scholarship allows a
twenty-first-century reader to acquire an appreciation of an intellectual world
that underwent substantial transformations when Latin receded and eventually
disappeared as the linguafrancaof scholarship.
The book assesses the contributions the dmigrds made to British legal
scholarship and law. It does this somewhat unevenly-some ofthe authors did
not address the issue, others concluded that it was not possible to make such
an assessment, and still others analyzed it at length. The book achieves a
considerable, cumulative accomplishment, however, in capturing a time and
place, and the issues of law and legal scholarship that were a part of them.
The trajectory of the 6migrds, some from birth to death and others only
through their professional lives, creates a powerful slice of life and history.
The personal stories relate the grave misgivings experienced by prosperous
heads of families at the prospect of exile on salaries so meager as to mean a
transition to poverty. Many who decided to stay in Germany changed their
minds only years later, when the true stakes had become clearer; by then,
however, departure had become nearly impossible.
Most chapters are devoted to the life and work of a particular 6migr6 legal
scholar or practitioner, but the volume begins with two excellent general
essays written by the editors. The first, by Reinhard Zimmermann, gives an
overview of the situation in Nazi Germany; 3 the second, by Jack Beatson, does
the same for Great Britain.4

2.
3.
4.

Id. at 88 nn.1 18, 144-48, 152, 163-67.
Id. at 1-71.
Id. at 73-104.
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GOT1rERD kMMERUNG: THE NAZI TRANSFORMATION OF A SOCIETY

Professor Zimmermann begins with background material that will be
familiar to those who have studied the period. He quickly focuses, however,
on the particular situation in Germany, starting in the nineteenth century, for
Jewish academics, lawyers, and judges, enlivening the account with individual
career and life trajectories. His essay reflects the astonishing level of work that
still continues to be conducted in Germany today on the Nazi period. It also
brings to the attention of the English-speaking reader such excellent, but as of
yet untranslated, sources as Anna-Marie Grifin von L6sch's detailed study of
the fate of every "non-Aryan" member of the law faculty of the University of
Berlin, starting in 1933.' Grdifin von L6sch's book includes extensive excerpts
from Nazi officials' speeches, as well as accounts of "Aryan" colleagues' and
families' reactions to the anti-Semitic measures that were making pariahs of
professors.'
Like many of his post-war colleagues in Germany, Professor
Zimmermann endorses judicial formalism and associates anti-formalism with
the widespread use of general principles (Generalklauseln)by German courts
that implemented Nazi ideology and legalized its reign of terror.7 He
approvingly cites Justus Wilhelm Hedemann's prediction that a lack of
formalism would lead to the end of the rule of law,8 although Hedemann, an
arch-conservative who became a National Socialist, was complaining about the
anti-formalistic judicial use of the general clauses in the pre-Nazi Weimar
period.
The conclusion that a lack ofjudicial formalism will lead to the end of the
rule of law is dubious at best, as illustrated by the contrast between Germany's
lack of formalism and the formalism of French courts in the Vichy period.
Throughout the same period, formalist French courts implemented fascist
ideology as efficiently as their anti-formalist German counterparts. The fact
that anti-formalism was entrenched in German judicial methodology by
Weimar judges who continued in this methodology after Hitler's accession to
power casts further doubt on the causal link between anti-formalism and the
subversion of law. 9

5.
ANNA-MARIE GRAFiN VON LOSCH, DER NACKTE GEIST: DIE JURISTISCHE FAKULTAT DER
BERLINER UNPWERSITT IM UMBRUCH VON 1933 (1999).
6.

See id.

7.

JURISTS UPROOTED,

8.
9.

Id. at 58 n.401.
See Vivian Grosswald Curran, FearofFormalism:Indicationsfromthe FascistPeriodin France

supranote 1,at 58.
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Professor Zimmermann's essay, as is characteristic of many others in the
book, reflects vast research and mastery of his subject. It also reads like a
thriller, interspersing the experiences of individuals with a factual account of
the network of Nazi exclusionary laws. Anti-Semitic legal measures grew in
intertwining tendrils until persons classified under the Nuremberg Laws of
1935 as "non-Aryans" were ousted from German national life and, for those
who did not escape, finally from life itself.'"
He evokes the deadline for "non-Aryan" students to take exams, after
which no degree would be awarded to them." One of the great legal
comparatists, Rudolf Schlesinger, recounted elsewhere in vivid detail his own
experience as a doctoral student in law.' 2 Fortunate in having a dissertation
advisor who courageously informed him of the impending deadline, the young
Schlesinger engaged in sleepless, uninterrupted, and feverish work, as he
rushed to condense into a few weeks what should have been another year's
worth of research and writing. Accordingly, Schlesinger became one of the last
Jews in Nazi Germany to receive a doctoral degree in law. 3
Professor Zimmermann also allows us a glimpse of the changed
curriculum within German law schools. Nazi hostility systematically
eradicated Roman law from university course offerings, tainting it as a field
that allegedly bore the imprint and corruption of Jews and Jewish formalism. 4
A number of the dmigr6 law professors whose stories figure in this volume
were Romanists who brought to British legal education and scholarship an
expertise largely lacking before their arrival, and still lacking in most United
States law schools. They also greatly contributed to the teaching of
comparative and international law, both subjects that had not elicited much
interest in Britain previously. 5

andGermany ofJudicialMethodology's Impact on Substantive Law, 35 CORNELL INT'L L.J. 101 (2002);
Vivian Grosswald Curran, Formalism and Anti-Formalismin FrenchandGerman JudicialMethodology,
in DARKER LEGACIES OF LAW IN EUROPE: THE SHADOW OF NATIONAL SOCIALISM AND FASCISM OVER

EUROPE AND ITS LEGAL TRADITIONS (Christian Joerges & Navraj Singh Ghalrigh eds., 2003). Moreover,
under the system of Methodendualismus (dual method), Germany's courts under Hitler could be either
formalistic or anti-formalistic, depending on which best suited the political ideology of a particular case. See
also Kristoffel Grechenig & Martin Gelter, The TransatlanticDivergence in Legal Thought:American Law
andEconomics vs. GermanDoctrinalism,31 HASTINGS INT'L & COMP. L. REv. 295 (2008) (German courts
rejected any philosophical opposition to formalism soon after the war).
10. JURISTS UPROOTED, supra note 1, at 34-39, 41-43, 50-57, 59-61.
11. Id. at 56.
12. See RUDOLF B. SCHLESINGER, MEMORIES (2000).
13. See id
14. JURISTS UPROOTED, supra note 1, at 46, 49-50.
15. International law was also phased out of the German law curriculum under Hitler. See Bardo
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Professor Zimmermann broaches the issue of how it was possible that
Germans turned to Hitler. He alludes to Fritz Stem's idea of Hitler as a
temptation to Germans longing for a savior. 6 One might add to Stem's
analysis the historical-cum-personal account of Sebastian Haffner, a lawyer
turned joumalist. 7 Haffner's vivid portrait of the epoch in his rendition of his
own childhood and youth created a plausible picture of how and why the
young were particularly susceptible to seduction by Hitler. 8 Along the lines
developed by Raul Hilberg, Zygmunt Bauman has explored the nature of inner
structures of modernity that hold the capacity for tipping states into
committing large-scale massacres, stressing causalities that are not
synonymous with culpability, as did Hannah Arendt. 9 All of these
perspectives are valuable contributions that serve to remind us how precious
and fleeting civilization tends to be. They also remind us of how easy, but
costly, it can be to succumb to temptations of simplicity, to avoid seeing potent
but latent structures embedded in institutions, and to allow propaganda to
displace analysis.
REFUGE ACROSS THE CHANNEL

Sir Jack Beatson's essay brings us to the host country. It starts in the
nineteenth century and quickly progresses to the First World War internment
of Germans that prefigured similar measures against German nationals during
the Second World War. 20 Beginning in 1933, the Jewish Academic Committee
and the Academic Assistance Council, later called the Society for the
Protection of Science and Learning, raised funds to assist scholars.2' Limited
resources required the Society to grade candidates for funding and, therefore,
for exit. 22 Triage was inevitable, since openings for refugee professors were
few in number. The most eminent were not always deemed the most likely to

Fassbender, Storiesof War andPeaceon Writing the HistoryofInternationalLaw in the "ThirdReich "and
After, 13 EuR. J. INT'L L. 479, 490-91 (2002).
16. JURISTS UPROOTED, supra note 1, at 9 n.31.
17.

SEBASTIAN HAFFNER, GESCHICHTE EINES DEUTSCHEN: DIE ERINNERUNGEN 1914-1933 (2002).

18. See id.
19. See HANNAH ARENDT, THE ORIGINS OF TOTALITARIANISM (1968); HANNAH ARENDT, EICHMANN
IN JERUSALEM: A REPORT ON THE BANALITY OF EVIL (1964); ZYGMUNT BAUMAN, MODERNITY AND THE

HOLOCAUST (1989); RAUL HILBERG, THE DESTRUCTION OF THE EUROPEAN JEWS (1961).
20. JURISTS UPROOTED, supranote 1, at 73-81.
dat84-85.
21.
22. Id.at 85.
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succeed in a new environment. Being older, they also would be less likely to
re-qualify in British law.
As pressure on Jews increased in Germany and Austria after the Anschluss
of Austria in March 1938, overly extended British Jewish organizations
became unable to continue to guarantee support for all refugees.23 Access to
Great Britain became more restricted after Hitler's annexation of Austria. After
the Kristallnachtpogrom of November 1938, however, Britain relaxed its
immigration policies to allow many thousands of German and Austrian
2n
children to reach safety on special Kindertransports.
The outbreak of war resulted in measures to intern enemy aliens.25 In
Britain, as in France, Jewish refugees fleeing Hitler were subject to internment
by virtue of their German nationality.26 Reactions on the part of internees were
as wide-ranging as the variety of personalities in human nature. Some greatly
resented their internment, while others remained grateful for the haven they
had reached, understanding the government's reasons for interning them.27 One
might note in this context that Britain showed considerably more generosity
in its release of internees than did similarly situated France.2"

23.
24.

Id. at 90-94.
Id. at 93. For a recent account of one such child, welcomed into a British family with which she

and her sister were to remain for seven years, see EDITH MILTON,THE TIGER IN THE ATTIC: MEMORIES OF

THE KINDERTRANSPORT AND GROWING UP ENGLISH (2005). Many of the estimated 20,000 Holocaust
survivors who fled from Austria and filed claims with the Austrian General Settlement Fund, in charge of
compensating for Nazi-expropriated property on the territory of Austria, owe their lives to the
Kindertransportsto Britain. In this volume, see page 740 for Peter Stein's description ofGuenther Treitel's
arrival on a Kindertransport:"He ... came to England at the age of 9 or 10, with a label round his neck
.... "The children were sent away with their names written on labels so that those too young to know their
names could be identified.
25. JURISTS UPROOTED, supra note 1, at 95-101.
26. Id. at 95.
27. Id. at 99.
28. 1refer to France's practice before its military defeat and armistice in 1940. Conditions became
far worse for internees in France after the defeat, when the French government engaged in active
collaboration with Germany, signing an armistice pursuant to which it delivered to the Germans all internees
they requested, most of whom were Jewish or political refugees who subsequently were deported to
concentration camps and murdered. See, e.g., Vivian Grosswald Curran, The Legalization of Racism in a
ConstitutionalState: Democracy's Suicide in Vichy France, 50 HASTINGS L.J. 1 (1998).
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HARBINGERS OF GLOBALIZATION AND MULTICULTURALISTS
A VANTLA LETrRE

An American social historian has said that the Hitler refugees were the
United States' first multiculturalists. 29 They were also early harbingers of
globalization in Luhmann and Teubner's sense of a society reconfigured into
transnational, functionalist sectors.3"
As this volume depicts, the refugees sowed the seeds of substantive crossborder fertilization that enriched the host soil. They also anticipated
increasingly transnational spheres of substantive fields. Hitler inadvertently
initiated the process through refugee migrations. A hi-tech world later
accelerated the process by creating a universe of virtual migrations through
enhanced global communication, most notably via computer and the Internet.
The older the refugee, the more multicultural he tended to be, inasmuch
as resistance to adaptation and assimilation were heightened with age. On the
one hand, the transition to Britain was easier for older dmigr~s to the extent
that they already had established contacts with British colleagues; on the other
hand, it was more difficult in that they faced a far starker reversal of fortune
than younger scholars. They also had fewer years in which to rebuild their
lives, the reduced capacity for language acquisition that age produces, and
greater difficulties in adapting to a different lifestyle and environment.
The classical educations the 6migrds had received in their native country
gave them an astonishing breadth of knowledge. The feisty, left-leaning
Hermann Kantorowicz was no exception. Like many ofhis contemporaries, he
was an interdisciplinarian, as much historian, philologist and humanist as legal
scholar. As a young man, he founded, along with Eugen Ehrlich and Gustav
Radbruch, the German Free Law School. 3' Professor Ibbetson traces the
intellectual debts of Kantorowicz's maverick 1906 book, Der Kampf um die

29.

See JOHN HIGHAM, HANGING TOGETHER: UNITY AND DIVERSITY IN AMERICAN CULTURE (Carl

J. Guarneri ed., 2001). The French surrealist Andr6 Breton epitomized this tendency, spending the war years
in New York while priding himself on not learning a word of English. See EMMANUELLE LOYER, PARIS A
NEW YORK: INTELLECTUELS ET ARTISTES EN EXIL 1940-1947 (2005).

30. See, e.g., NIKLAS LIrHMANN, LAW AS ASOCIAL SYSTEM (Klaus A. Ziegert trans., 2004); Guenther
Teubner, Global Bukowina: Legal Pluralismin the World Society, in GLOBAL LAW WITHOUT A STATE 3
(Gfinther Teubner ed., 1997); TRANSNATIONAL GOVERNANCE AND CONSTITUTIONALISM (Christian Joerges,

Inger-Johanne Sand & Gunther Teubner eds., 2004); Guenther Teubner, Legal Irritants: Good Faith in
British Law or How Unifying Law Ends Up in New Divergences, 61 MOD. L. REV. 11 (1998); see also
MIREILLE DELMAS-MARTY, LES FORCES IMAGINANTES DU DROIT: LE RELATIF ET L'UNIVERSEL (2004); ANNEMARIE SLAUGHTER, A NEW WORLD ORDER (2004).

31.

See, e.g., Grechenig & Gelter, supra note 4, at 349.
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Rechtswissenschaf.3 2 The book challenged traditional German legal theory and
became widely read, but its left-leaning author was unable to obtain a
professorship until the age of 52, despite his brilliance and despite his
conversion to Christianity.33 In 1929, he finally was appointed
to the chair at
34
Heidelberg.
to
went
he
when
vacated
had
Kiel that Radbruch
Kantorowicz suffered from the double trouble of "non-Aryan" ancestry
and political incompatibility with Nazism. Accordingly, he was among those
fired in the first wave of dismissals after Hitler acceded to power in 1933.3 In
Italy at the time, he did not return home, but rather embarked at age 56 on
what might seem like wearying peregrinations to the United States and
England before deciding to settle in England. His son has told me that, unlike
his good friend Gustav Radbruch, who was depressed and pessimistic despite
"Aryan" credentials which allowed him to remain physically unharmed in
Germany, Kantorowicz, the son of a wealthy industrialist, faced poverty, exile
and job insecurity with utmost cheerfulness, good humor, and energy. He died
of cancer in 1940, long before the end of the war-too early even to guess its
outcome-and deeply troubled about the uncertain fate of a child from his first
marriage who was still in Germany.36
Kantorowicz's work spanned the fields of legal theory, history, and
international, criminal, and comparative law. At the turn of the century, he
already had foreseen that law could not capture its lessons for the future by
means of mechanical and formalistic judicial approaches. He understood, as
had Jhering before him, and without despair, that legal systems lie in the hands
of the judges. He developed Free Law theory on premises that did not deny the
inchoate and unpredictable, but set out to maximize the chances of law's
positive correlation with justice.37 The tremendous rejection of formalism in
Germany in the aftermath of the Second World War due to its historical
association with the courts of the Third Reich led to the serious misjudgment
of Free Law theory.38 Professor Ibbetson's thoughtful essay reflects the

32.
33.
34.
35.
36.

JURISTS UPROOTED, supra note 1, at 272-76.
Id. at 276-77.
Id.
Id. at 278.
The son who remained in Germany survived. Correspondence and conversations among Tom

and Frank Carter, Kantorowicz's children, with Vivian Curran (correspondence on file with author).
37. See Vivian Grosswald Curran, Rethinking Hermann Kantorowicz: FreeLaw, American Legal
Realism and the Legacy of Anti-Formalism, in RETHINKING THE MASTERS OF COMPARATIVE LAW 66

(Annelise Riles ed., 2001).
38. See id.
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contributions and vast knowledge of Kantorowicz, whose writing was full of
humor, wit, courage, and humanism.
While Kantorowicz influenced American Legal Realism and espoused
interdisciplinary methods for law, Kurt Lipstein was a forerunner of legal
transnationalization in other ways. Lipstein was the only dmigrd still alive at
the time of publication. Christopher Forsyth 9 and Christian von Bar4 devote
essays to him, and Lipstein himself contributed a chapter of his own
reminiscences to the book.4' As of November 2005, the University of
Cambridge's Clare College's website showed Lipstein in a photograph looking
hale and hearty, age 96, energetically holding the handle bars of his bicycle as
he conversed with a student. He died soon afterwards, however, on
December 2, 2006.42
Born in 1909, Lipstein was related to the Warburgs and had been a student
of Rabel and Wolff in Berlin.4 ' As was the case with many of his generation,
he converted to Christianity." According to Professor von Bar, while Lipstein
was working as a Referendar in 1933, Nazi SA men physically blocked him
from entering court. 4' He emigrated to Britain in 1934, a move facilitated by
having relatives there.46 Lipstein studied law at Cambridge, earned his
doctorate in 1936, became Professor Gutteridge's assistant, and taught until his
internment in 1940.47

He was interned with many other illustrious refugees.4 8 Professor
Forsyth's chapter begins with an anecdote from the autobiography of one of
them, Sir Michael Kerr. The future Lord Justice of Appeal had been a student
of Lipstein's when, in 1940, both found themselves interned together. Since
Kerr was missing his examinations due to his internment, Lipstein
"reconstructed the Roman law paper from memory; Kerr then wrote it on
lavatory paper... and... Lipstein marked it." 49

39. JURISTS UPROOTED, supranote 1, at 463-81.
40. Id at 749-60.
41. Id.at761-70.
42. See Professor Kurt Lipstein, Cambridge University's Squire Library's Eminent Scholars Archive,
available at http://www.squire.law.cam.ac.uk/eminentscholars/kurt-lipstein.php (last visited Nov. 20,
2008).
43.

JURISTS UPROOTED, supra note 1,at 752.

44.
45.
46.

Id.at 752-53.
Id at 752.
Id.

47.

Id.at 753.

48.

Id.

49.

Id. at 463 n.1. The reader may be happy to learn that internee Lipstein awarded his fellow

internee, the future Sir Michael, a First. Id.
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Lipstein's work spanned from Roman law, in which he engaged in the
debate as to what distortions of Justinian law the compilers created, to private
international law." In Lipstein's view, private international law, as also has
been said of comparative law, should be considered a technique rather than a
substantive area. He advocated states being able to consider applying foreign
5
law. '
The very issue of what is foreign law grows murkier as the world
contracts. In his essay on private international law in twentieth-century
England, Sir Peter North explores, along similar lines, the logic of European
Union law today.52 Since European Court ofJustice decisions bind all Member
States, courts in each Member State increasingly consider domestic court
decisions of the other Member States to be relevant to their own national law.53
One may consider this trend to signify the expansion ofjudicial receptivity to
foreign law, as Lipstein advocated, but perhaps it should be considered the
hallmark of a reconceptualization of the distinction between the domestic and
the foreign.
In light of such current issues, Professor Adams' essay on international
law expert Clive Schmitthoff analyzes the latter's hope for a single law of
international trade throughout the world. 4 He notes in particular the
characteristic tendency of globalizing law to be precisely the absence of
unifying law and the emergence of "the players themselves"5 5 as the movers
and shakers within field-specific spheres of borderless law. Francis Mann, an
eminent dmigr6 scholar who will be discussed in greater detail later, addressed
an important related issue of law's transnationalization: the dynamic of
interaction among variously overlapping laws.56 He approached this question
in terms of, inter alia, conflicts between international and domestic law.
Sources of laws and norms have only increased in number and kind since his
death, and they seem likely to continue to do so for the foreseeable future.

50.
51.
52.
53.
54.
55.

Id.at 465-70.
Id.at472.
Id.at 483-515.
Id.at513.
Id.at 376.
Id

56.

JURISTS UPROOTED, supra note 1, at 411-12.
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THE PERILS OF LATE EMIGRATION

IfHitler's refugees indeed were Britain's first multiculturalists, as Higham
contends they were for the United States,57 this attribute was particularly
prominent in older 6migrds, who often tended to leave Germany late, precisely
because the prospect of emigration was particularly unappealing for formerly
well-established scholars who had little desire to remake their lives. 8 The
oldest of the scholars fleeing Hitler was Martin Wolff, whose difficulties in
obtaining a professorship as an "Israelite" 9 in Germany at the turn of the
century are described in Gerhard Dannemann's chapter. Wolff had had to wait
14 years for his first chair, which is attributed by Professor Dannemann (and
others) to Wolff's not having converted to Christianity."
Professor Dannemann describes the Nazi student disruptions of Wolff's
lectures that made it impossible for him to continue teaching in Germany, an
account more fully rendered in Griffin von L~sch's history of the Berlin law
faculty after Hitler's accession to power.6 Virtually none of his colleagues
tried to help him. He remained grateful for the rest of his life to his "Rektor,"
whose support had been far more tepid than Wolff realized. By 1935, Wolff,
once one of Berlin's most popular law professors and by all accounts devoted
to teaching, was unemployed.62
One who knew Wolff's work and might have done much to enable him
to become a professor in England, Gutteridge, wrote a reference in which he
expressed the view that Wolff had a difficult personality and should not be
hired.63 The paucity of university positions and the ever-greater numbers of
refugees may excuse Gutteridge for giving voice to what no doubt was his
honest opinion of Wolff. On the other hand, in the United States, Max Radin
chose to try to open, not close, doors for imperiled refugee scholars.' In stark
contrast to Gutteridge, Radin wrote a positive reference on behalf of a German

57. See HIGHAM, supranote 29.
58. See, e.g., Fritz Schultz's letter of 17 December, 1938: "I myself [had] hoped that it would be
possible for me to live here in Berlin a retired life and to continue my research work. The events of the last
two weeks have smashed this hope totally. It is now quite clear that I must leave this country ....JURISTS
UPROOTED, supranote 1,at 144.
59. Id at 445.
60. Id at 448. See also sources cited at 448 n.58.
61. See GRAFIN VON LOSCH, supranote 5.
62. JURISTS UPROOTED, supra note 1, at 444-46.
63. Id at 446.
64. See Richard Hyland, Roman Lawyers and the Holocaust,51 AM. J. COMP. L. 457 (2003), book
review of MAX RADIN, CARTAS ROMANISTICAS (Carlos Petit ed., 2001).
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Romanist colleague with whose approach and conclusions he bitterly
disagreed. He had belittled the colleague's work before Hitler had ended the
man's career and imperiled his life. In Radin's view, however, the time for
airing criticism had passed.65
Professor Dannemann sums up the effect ofGutteridge's letter: "With that
reference, it was impossible to find any teaching position for Wolff, a task
which was never easy to start with given that he had turned 63 in September
1935.66 Wolff was never to teach again, but he remained a prolific writer after
emigration and had the advantage of a British-born spouse who could translate
his work into native English.6 7
Professor Dannemann's beautiful essay reflects the extent to which Wolff
remained a civilian scholar in his approach, never quite absorbing the doctrine
of precedent in the manner of a British lawyer.6" Professor Dannemann
' in his assessment
concludes that Gutterridge had been "spectacularly wrong"69
of Wolff's personality. Wolff died in 1953, living long enough to receive
honors from Germany after the war and an honorary doctorate from Oxford in
the year before his death.7 °
Like Wolff and Kantorowicz, the Romanist Fritz Schulz was among the
older of the German scholars and, like Wolff, also failed to emigrate early.
Born in 1879, he was 54 years old in 1933. 7' Wolfgang Ernst's essay on
Schultz alone would justify purchasing this book. It is not only an exquisite
account of the life of an eminent scholar whose story traces the history of an
age, but also a superb rendition of his scholarly work. It includes numerous
poignant quotes that Professor Ernst both translates expertly into perfect
English and provides in German, so that nothing need be lost in the translation
for readers able to savor the original.
Schulz figured in the early (though not first) wave of firings after Hitler's
accession to power.72 The sudden loss of income and position typically seemed
catastrophic to middle-aged scholars. As Grifin von Lsch's work on the
Berlin faculty recounts, those who were dismissed in the early years and who,
as lawyers, duly appealed their lots under every legal argument they could

65.
66.
67.
68.
69.
70.
71.
72.

See id.
JURISTS UPROOTED, supranote 1, at 446.

Id. at 450-51.
Id. at451.
Id. at 459.
Id. at 461.
Id. at 105.
Id. at 123.
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muster within the system, inevitably lost their cases.73 In the end, however,
they proved to be the lucky ones. Losing their cases and facing immediate loss
of income and jobs, they consequently left Germany while one still could
leave. 74 Others who were spared the initial anti-Semitic measures due to
veteran status or some other temporary privilege often mistakenly assumed
that they would be able to remain largely undisturbed in Germany until they
outlasted Hitler. When later they were subject to dismissal, harassment, and
the loss of civil rights, and finally understood that they needed to leave in
order to avoid deportation and death, they would have a much harder time
obtaining a visa.75 Even if successful, they then would have to emigrate as
paupers under Hitler's later decrees of expropriation, taxation, and draconian
limitations on what could be taken abroad.76
In addition to losing one's job if one were classified as a "non-Aryan,"
one also had increasing difficulties in publishing one's scholarship after 1933.
Publishers assessed the merits of scholarly submissions according to the racial
and political pedigree of the author. One editor's letter, which explained his
rejection of "non-Aryan" scholars' submissions and justified the new
standards, emphasized that now the "person of the author" had become central
to scholarly evaluation.77
Before emigration, Schulz started to meet regularly with other ousted
colleagues to maintain what he could of an unofficial scholarly life by means
of a discussion group.78 Such groups were to flourish for many years around
the world, including among 6migrrs who had been able to leave Nazi-occupied
Europe but who were unable to find refuge in Britain or the United States.
Intellectuals in far-flung places like Cuba would work in factories by day,
meet for lectures on physics and mathematics at night, and hold chamber
music concerts in miserable quarters while waiting for visas from third
countries to permit further emigration.7 9

73. See GRAFIN VON LWSCH, supra note 5.
74. See id.Moreover, for those who left soon after Hitler's accession to power while the government
was hoping to encourage Jews to leave Germany, it was also still possible to leave with material possessions.
This analysis does not apply to Austria, where the looming disaster for Jews was clear as soon as the
Anschluss occurred and where the government lost little time in engaging in savage conduct. In Germany,
however, the 1933 firings did not necessarily announce the draconian, let alone murderous, measures that
were to follow, and those spared in 1933 could hope to survive unharmed in Germany.
75. See id.
76. For the day-to-day unfolding of events in the life of a "non-Aryan" who stayed in Germany, see
Victor Klemperer, Ich will Zeugnis ablegen bis zum Letwen: Tagebficher 1933-1945 (1995, 1996).
77. JURISTS UPROOTED, supra note 1, at 133.
78. Id. at 135-36.
79. Personal conversations ofthe author of the present review with her dmigr6 mathematician father,
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In a previous review of this book, Michael Stolleis wondered how the
6migr6 legal scholars managed to be so productive in Britain, weighed down
as they were with pressing financial concerns and usually with the still greater
worry about family members trapped in Nazi Germany or Austria. 80 For many
of them, work was not only a necessity if they were to merit the support of
grants and obtain permanent positions in Britain, but surely also was likely to
have been their single best antidote to the strains of their lives. The issues of
Roman legal interpretation that were central to Schulz's work, and that
Professor Ernst brings alive for the reader in his descriptions of Schulz's
publications, also were issues that linked the scholar to a continuous line of
rational pursuit. This link in turn confirmed his connection to a humanity
which continued inexorably and dispassionately, against all the odds.
One senses that the work of the scholars featured in Jurists Uprooted
anchored many of them to the world they had known before exile. The more
engaged they were in the subjects they pursued, the better their scholarly
pursuits no doubt helped to distract them from the depressing spectacle of
civilization's subversion in their homelands. This may be seen as the
divertissement factor Pascal assigns to all human pursuits: the denial of the
human condition through escape into distractions.8 For those scholars, like
Schulz, whose work involved issues of law that were matters considered over
centuries by other scholars, the powerful effect of a society of like minds over
time, and the ability to show one's mettle once again by the objective
standards of scholarly contributions, must have been powerful aids in
recreating a reassuring environment.
Moreover, there were numerous ways in which a Romanist could weld the
themes of his scholarly interest to contemporary issues. For instance, in Fritz
Pringsheim's endorsement of classical Roman law's concept of contractual
intent, one may see a reflection of his preference for the objective to trump the
subjective.82 The political situation certainly had not triggered the scholars'
areas of writing, especially for those who were older. Moreover, the rejection
of the subjective may be found in innumerable aspects of the legal tradition.
It remains tempting, however, to see in Pringsheim's views a wish to counter

the late Emil Grosswald, and private war-time correspondence of Emil Grosswald (on file with author).
80. See Michael Stolleis, FRANKFURTER ALLGEMEINE ZErrUNG, January 19, 2005, at 36.
81.

See BLAISE PASCAL, PENStES (1670).

82. After the war, he took the opportunity to address German students in a book on law and political
thought that recognized the limits of the texts of law, as well as law's inevitable dependence on those who
occupy its institutions: "It was far better to have bad law and good judges than good law and bad judges."
JURISTS UPROOTED, supra note 1, at 217.
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the devalorization of objective criteria and neutrality that was an essential
aspect of Nazi legal perspective.
Like Pringsheim, Schulz did not leave Germany until 1939.83 By then, his
situation had become desperate. Attempts to find him ajob in the United States
were unsuccessful." As has been explored in depth elsewhere, the United
States was not receptive to refugee law professors and was particularly
unreceptive toward Romanists.85 Although Schulz was able to obtain a visa to
Britain just in time, he would not teach again until 1948, at the age of 69.86
Schulz remained lonely and largely isolated in Britain.87 Still worse,
however, was the lot of his older colleague Ernst Rabel, who found refuge in
the same year at the University of Michigan.88 Rabel became only a legal
researcher, and his exile, unlike Schulz's, was completely solitary since his
"Aryan" wife chose not to accompany him. 89 His "mixed-breed" children
("Mischlinge"),90 who also preferred to remain in Germany, were furious that
he had hidden his, and thus their own, Jewish ancestry from them. 9' The
sudden discovery of their "non-Aryan" ancestry came at a time when it no
longer could be hidden, but spelled harsh discrimination and social ostracism
for them. 92

83. See id.at 148.
84. See id.at 139-44.
85. See Hyland, supra note 64.
86. See JURISTS UPROOTED, supranote 1,at 169.
87. See id.at 168-71.
88. See Bernhard Grol3feld & Peter Winship, DerRechtsgelehrte in der Fremden, in DER EINFLUI3
DEUTSCHER EMIGRANTEN AUF DIE RECHTSENTWICKLUNG IN DEN USA UND INDEUTSCHALND (Marcus Lutter
et al. eds., 1993); GRAFIN VON L6SCH, supranote 5.
89. See GRAFN VON LOSCH, supra note 5, at 372.
90. The term was created statutorily by the Nuremberg Laws of 1935. See Verordnung zum
Reichsbiirgergesetzvom 14. November 1934 § 2.2. RGBI. 11935 S. 1333.
91. According to Werner Flume, they had been raised "so to speak almost as anti-Semites"
("sozusagenfast als Antisemiten"), making their discovery of their own half-Jewish ancestry particularly
painful. See GRAFIN VON LOSCH, supra note 5, at 174 (quoting Werner Flume's personal recollections of
the Rabel family, from an interview with Flume on May 28, 1994); see also id.at 366 (biographical
information on Rabel and his family).
92. See id.
The situation for half-Jews was formally resolved at the Wannsee Conference, the meeting
at which the "final solution" to exterminate European Jewry was decided in January of 1942. The formal
decision was to allow them to live, but to sterilize them. For information on the Wannsee Conference,
including photocopies of pages of the original minutes, see http://www.ghwk.de/engl/kopfengl.htm. For an
English translation of the Wannsee Conference minutes, see http://www.prorev.com/wannsee.htm. Actual
treatment of Mischlinge by all reports tended to vary in different parts of Germany, however, and to be
harshest in Berlin, while easier in small towns. Notes of author from conference on Mischlingeheld in the
Evangelishen BildungstdtteaufSchwanenwerder, organized by Derhalbe Stern ("Sag blofl, daft Du nicht
j12disch bist": Die Verfolgungsgeschichtevon PersonenjildischerundteiljldischerHerkunfi in der NS-Zeit
undihregenerationsfibergreifendenAuswirkungen), March 6-8,2009. For example, at the beginning of the
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Another to leave late was Max GrUnhut, a "non-Aryan" Christian who had
been able to become a law professor in Germany.9 3 Professor Hood contrasts
Griinhut with his colleague and fellow refugee, criminologist Hermann
Mannheim." Mannheim, understanding the gravity of his situation as soon as
he was dismissed from his job in 1933, fell into serious depression,95 but
nevertheless left Germany early enough to secure a visa and employment in
Britain with fewer difficulties than would attend Grfinhut's later efforts.96
Unlike Mannheim, Griinhut was among the many who hoped that the
Hitler era would be of short duration and did not understand that he needed to
leave Germany.9 7 An enthusiastic member of the Lutheran church, he
apparently only started to look for a way out in 1937. 9 Professor Hood
describes the desperate situation he then faced: he was forced to sell furniture
to make ends meet in Germany, ostracized from his church community and
society in general because of his "non-Aryan" heritage, unconnected to the
Jewish community, and difficult to employ abroad, as the influx of refugee
scholars was growing beyond the capacity of host countries to absorb them. 99
He finally obtained a visa in January 1939 based on a two-year research
grant of £300 per annum from Oxford University.'00 Unfortunately, Griinhut
did not speak English well.' Moreover, in addition to himself and Mannheim,
there was yet another refugee of repute looking for a position in the small field
describes their arrival in England,
of criminology in Britain.01 2 Roger10 Hood
3
anxious, depressed, and penniless.
While Griinhut taught throughout his life, publishing excellent work, he
never received promotion to a professorship in Britain.l°4 He had a sociological

Nazi years, Mischlinge could be part of the Pimpfe, the boys' group preceding the Hitler Youth, but later
they were expelled. Id. Similarly, Mischlinge fought as soldiers in the Wehrmacht, Hitler's regular army,
at the beginning of the war, but later were expelled. (Personal experience of author's relatives.) As the war
progressed, Mischlinge had to work in labor camps under increasingly harsh conditions, and by the end of
the war they had become deportable to concentration camps. Conference on Mischlinge,supra this note.
93. JURISTS UPROOTED, supranote 1, at 714.
94. Id. at 715.
95. Id.
96. Id.at 716-19.
97. Id. at 715.
98. Id. at 715, 720.
99. Id. at 720.
100. Id. at 722.
101. Id. at 720.
102. The third refugee criminologist was Leon Radzinowicz from Poland. Id. at 710.
103. Id. at 711.

104. Id. at 738.
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and progressive approach to criminal law, which included opposing the death
penalty and supporting the creation of juvenile courts." 5
THE YOUNGER tMIGRtS

Whereas older, established dmigr6s benefited from professional contacts
abroad when they were seeking visas, younger 6migrds did not. Thus, the
young Walter Ullmann left Austria on a temporary visa.'" A lawyer in training
to become a judge, his career was imperiled after the Anschluss upon the
discovery that one of his grandparents had been Jewish. 10 7 Ullmann had the
advantages and disadvantages of being young. Although he was utterly alone
and knew so little English upon his arrival in Britain that he was obliged to
converse in Latin with those who spoke no German,' 8 he was to become more
fully integrated into the British academic world than would most of the older
6migr6s' ° because he came to Britain as a student and his productive years lay
ahead of him.
The lonely, young Catholic Austrian, in deep distress over his uncertain
present and future, struck one of his earliest hosts as likely to be a Nazi spy. 1' 0
After the outbreak of war, he was interned, but freed a few months later when
he joined the British army.1"' He became an influential professor of medieval
history at Cambridge." 2 According to Professor Ibbetson, his turn from law to
history seems at first to have resulted from his inability to use his civilian legal
training in common-law Britain. 3 His background in law informed and
enriched his historical scholarship, and his principal interest became political
theory.' 14

Like Ullmann, Otto Kahn-Freund was relatively young (33 years old in
1933)'.' and, also like Ullmann, he changed careers after emigration. In KahnFreund's case, the change was from judge to professor." 6 Kahn-Freund was

105. Id. at 731.
106. Id.at291-92.
107. Id. at 289-90.
108. Id.at 292.
109. Id. at 296-97.
110. Id. at 292.
1ll. Id.at 293.
112. Id. at 270-71, 297.
113. Id. at 295.
114. Id.
115. Id. at 299.
116. Id. at 304, 306.
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one of a few Jewish judges in Weimar Germany. "7 Dismissed in 1933, he was
interrogated by the Gestapo, an experience that in 1933 generally was intended
to frighten Jews into leaving Germany in accordance with Hitler's preextermination policy of how to rid Germany of Jews.'"8 Kahn-Freund and his
wife promptly traveled to Britain with emigration in mind." 9 He re-qualified
in British law, obtaining an LL.M., and becoming a barrister. He later held the
Chair of Comparative Law at Oxford' 2 ° and to date remains one of the great
names of comparative law.
Kahn-Freund's clarifying analysis had much to do with his reflection on
the collision of two legal mentalities that he underwent when he encountered
British law. He emphasized not just his conscious analysis of the two systems
in engendering comprehension of the different, but also the power of contact
and, perhaps most importantly, the need for a large quantity of contact to effect
an understanding of the "other" in law.' 2' As he put it, it was "constant
contact" with those who thought in a different manner that eventually allowed
him access to their ways of thinking.' As our world becomes ever more of a
lieu de rencontre, this last point is an insight worth considering and
remembering.
The difficulty Jews had in obtaining university positions even in pre-Nazi
Germany explains why unconverted Jews such as Kahn-Freund were not
professors before emigration, but would seek university positions once they
were in Britain. An exception to this rule was Ernst Cohn, who had a chair in
law in Breslau by 1932 at the age of 28.123 He further reversed the typical
6migr6 pattern by leaving the teaching profession after emigration, spending
the remainder of his career in private
practice as a barrister in Britain after
24
retraining in the common law.
Cohn bucked at least one other trend. I have reached the conclusion from
the writings of 6migr6 comparative law scholars that, whether consciously or

117. The present author's great-grandfather, Paul Rosenthal, was another, although he, unlike KahnFreund, had converted to Christianity. For a discussion of the very small percentage of unconverted Jewish
judges on the German bench before the First World War, see Zimniermann's essay at page 21 nn. 112 & 113
and sources cited therein. Fritz Stem has emphasized the difficulties for even those who had converted. See
FRrTz STERN, EINSTEIN'S GERMAN WORLD (1999).

118. On the evolution ofGerman policy in this respect, see page 41 & n.270 and sources cited therein.
119. JURISTS UPROOTED, supranote 1, at 306.
120. Id.

121. Id. at 314.
122. Id.

123. Id at 326.
124. Id. at 331-32.
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unconsciously, most retained their idea of what constitutes a reasonable legal
order from their first, Continental European legal education and mentality
more than from their second one, even if they later retrained completely in the
common-law system. Professor Lorenz, who seems to have read everything
Cohn wrote, repeatedly notes Cohn's preference for the British common-law
system in the comparisons Cohn made with Continental European legal
approaches.'2 5 Professor Lorenz's essay is most impressive for its human
interest, intellectual evaluation, breadth and thoroughness.
Another young dmigr6, Clive Schmitthoff, like Cohn, also repeated his
legal education in its entirety, arriving in Britain in 1933 at the age of 30.,26 In
the more typical pattern for unconverted Jews, he had not followed his
academic aspirations in Germany, but, rather, had been in private practice.'2 7
After emigration, however, he was able to fulfill his earlier hope of becoming
an academic. 2 ' As Professor Adams recounts, he was to have both an eminent
and influential career. An expert in international sales law, he was an active
arbitrator up to his death, and his work for the U.N. led to the formation of
UNCITRAL.' 29 He was among several of the scholars discussed in the book
to receive honorary degrees from German law faculties after the war. 30
Still younger was Francis Mann. Among the most influential of the
6migr6s on British law, he was born into a wealthy Jewish family in 1907 and
thereafter became a brilliant law student. 3' Like most of the unconverted Jews,
Mann entered private practice in Germany.' 3 2 He emigrated in the fall of
1933.33 By 1939, he had a doctorate in law from the University of London.'34
One cannot help once again but contrast British with French practices when
one reads Sir Lawrence Collins' lively account of how Mann avoided

125. Gustav Radbruch also portrays the common-law system as superior to its Continental European
counterpart, but it is noteworthy that Radbruch did not study British law from the inside, and so did not

confront the common law's departures from civilian legal conceptions as fully as 6migr~s who studied again
in Britain. See GUSTAV RADBRUCH, DER GEIST DES ENGLISCHEN RECHTS (1946); Vivian Grosswald Curran,
Romantic Common Law, EnlightenedCivilLaw:Legal Uniformity andtheHomogenizationofthe European
Union, 7 COLUM. J. EUR. L. 63, 74 n.35 (2001).
126. JURISTS UPROOTED, supra note 1, at 367-68.
127. Id. at 368.
128. Id.
129. Id. at 369.
130. Id.
131. Id. at 381-83.

132. Id. at 383.
133. Id at 384.
134. Id
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internment at the outbreak of war: the police in charge of arresting him simply
refused to do so.'35
Mann became a solicitor who often served as a court expert on German
law. 36 The essay devoted to him describes a number of fascinating cases he
argued. Mann was influential in the transition to the applicability of public
international law in cases in which the parties to a contract are a state and a
private corporation. 137 He also brought to the courts of Britain the still
unresolved academic debate that has been argued and analyzed by Radbruch,
Fuller, Hart, and, more recently, Raz and Dyzenhaus, as to whether evil law
should be recognized as law.'
Mann wrote a stirring article about a client subject to a tax, the imposition
of which depended on whether the British court would deem the taxpayer to
have been a German citizen even after Hitler stripped Jews abroad of their
citizenship or, alternatively, if the court would refuse to accord the Nazi decree
recognition qua law. 139 Like Radbruch, Mann invoked natural law as the basis
for arguing against the recognition of Nazi decrees that had been aimed at
denying Jews fundamental rights. 40
' Mann's powerfully written article became
the basis for the House of Lords' decision.' 4 ' For readers familiar with the
Radbruch-Hart dispute, the House of Lords essentially adopted what has
become known in Germany as "Radbruch's formula"; namely, the denial of
recognition where the law ("Recht") has become injustice
("Unrecht").142 A
143
dissenting justice espoused H.L.A. Hart's reasoning.
Another internationalist who emigrated young was Georg
Schwarzenberger. Unlike some of his elders,' Schwarzenberger did not
entertain high hopes for the future betterment of human society through
international law. In her essay on Schwarzenberger, Stephanie Steinle
describes his arrival in England in 1934 at the age of 26, hoping to teach

135. Id. at 385.
136. Id. at 385, 387.
137. Id. at411.
138. See, e.g., JOSEPH RAZ, THE AUTHORITY OF LAW (1979); David Dyzenhaus, The Juristic Force
of Injustice,in CALLING POWER TO ACCOUNT 256 (David Dyzenhaus & Mayo Moran eds., 2005).
139. Id. at 430-36.
140. Id. at 433.
141. Id.
at 435.
142. See Gustav Radbruch, Gesetzliches Recht und fibergesetzliches Recht, in I SODDEUTSCHE
ZE.IUNG 105-08 (1946) (F.R.G.), translatedin Stanley L. Paulson, Lon L. Fuller,Gustav Radbruchandthe
"Positivist" Theses, 13 L. & PHIL. 313, 317 (1994).
143. JURISTS UPROOTED, supranote 1, at 436.
144. See discussion infra Of Law, Theory and a Better World.
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international law.' 45 British interest in the subject was low at the time,
however, and Schwarzenberger also antagonized Lauterpacht with the
significantly less exalted opinion he held of humanity. 46 It was only in 1962,
after Lauterpacht's death, that Schwarzenberger was awarded a chair at
147
University College London.
Like Hans Morgenthau, who had emigrated to the United States,
Schwarzenberger was inclined to be wary of the power of politics and selfinterest in determining the meaning of law. 48 As Judge Steinle describes, his
work was not defeatist, but sought to construct a basis for workable
international law in a necessarily imperfectible world in which law's history
must be considered in the estimation of its likely potential. 14
As public internationalists, Schwarzenberger, Lauterpacht, and Lassa
Oppenheim are compared and contrasted by James Crawford. 50 Professor
Crawford notes that the three scholars focused on different historical
periods.' Schwarzenberger's studies ofthe U.N. (as opposed to Oppenheim's
work on the pre- 1914 period and Lauterpacht's on the League of Nations) may
go some way toward explaining Schwarzenberger's darker sense of the world.
In assessing the contributions of these men to international law scholarship,
Professor Crawford, it is interesting to note, is the only author in the book to
assimilate the 6migr6s completely into British scholarship. He frames his issue
not in terms of the effect of the 6migrds' writing on British international law,
but rather of the effect of British writing in general, including their work, on
the field of international law.'52
The youngest of the 6migr6s was David Daube, who left Germany at the
age of 24.153 Like others who emigrated while young, Daube was able to
retrain in Britain. 154 He had just completed a doctoral degree in Germany, but
ran afoul of the anti-Semitic deadline for having his dissertation published.' 55
Fortunate both to be young and to have been fired in 1933, he emigrated

145. JURISTS UPROOTED, supra note 1, at 667.
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149.
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Id. at 671, 672, 676.
Id at 673.
Id. at 672-79.
Id. at 674-80.
Id. at 681-708.
Id. at 683.
Id. at 700.
Daube was one month younger than Kurt Lipstein, who also was born in 1909.
JURISTS UPROOTED, supra note 1, at 234.
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UNIVERSITY OF PITTSBURGH LAW REVIEW

[Vol. 70:435

quickly and completed a doctorate at Cambridge.156 Alan Rodger points out
that, while Daube no longer could be published in Germany, German scholars
nevertheless were able to read foreign publications by Jews.I"7 Consequently,
through his publications in British journals, Daube was able to sustain and
enhance among German legal scholars the reputation he already had started to
acquire in Germany before his departure.
In a chapter of considerable humor and broad perspective, Lord Rodger
links the study of Roman law to what today would be considered comparative
law. He also pays the high compliment to Daube and his fellow 6migr6s of
suggesting that the increased attention judges in Britain have come to pay legal
scholarship is not due to a departure from the common-law tradition, but rather
to the improved quality of scholarship the dmigr6s brought with them, and that
commanded judicial attention.158 One might wonder, however, if their
scholarship was not interpreted by judges as being of superior quality precisely
because they haled from the civilian legal tradition, in the sense that their
civilian self-understanding prompted them to write scholarship that addressed
issues of particular relevance to judges.
OF LAW, THEORY AND A BETTER WORLD

Under the influence of Kant, German legal theorists had been rejecting the
natural law perspective since the nineteenth century. 5 9 Nazism's extreme
abuse of law, or, as Michael Stolleis illustrates, its mimicry of law, 160 caused
a resurgence of interest in universalist and natural law tenets after the Second
World War, including among many 6migr6 legal scholars.' 6' Gustav Radbruch,
whose natural law "formula" was evoked above, 162 is the subject of an
excursus by John Bell. 163 Radbruch dedicated himself after the war to
developing his pre-war theory into one that would be effective in preventing

156. Id.
157. Id.
at 240.
158. Id. at 247-48.
159. See Matthias Reimann, Nineteenth Century German Legal Science, 31 B.C. L. REV. 837, 846
(1990).
160. See MICHAEL STOLLEIS, THE LAW UNDER THE SWASTIKA: STUDIES IN LEGAL HISTORY INNAZI
GERMANY (Thomas Dunlap trans., 1998).
161. See Vivian Grosswald Curran, Cultural Immersion, Difference and Categories in U.S.
ComparativeLaw (pt. 6A), 46 Am. J. CoMP. L. 43, 66-78 (1998).
162. See supra note 142 and accompanying text.
163. JURISTS UPROOTED, supranote 1, at 530-33.
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German judges in the future from enabling legalized reigns of terror.'" A
Weimar Minister of Justice and subsequently a law professor, until dismissed
by Hitler in 1933, he spent some time in Britain but decided to return to
Germany where he lived physically undisturbed.'65
Professor Bell's main subject is Wolfgang Friedmann who, like Radbruch,
believed that "the separation of law and moral or social policy issues claimed
by positivism was inadequate."'" Friedmann spent substantially more time in
Britain than Radbruch after he lost his position in a German labor law court.'67
He studied and taught in Britain and became a British citizen, 68 but in 1955
he accepted a professorship at Columbia Law School. 169 After successfully
fleeing the Nazis, he died a victim of New York muggers in 1972, at the age
of 65.171
Friedmann wrote his doctoral thesis in Germany on a comparison between
German and common-law unjust enrichment. 7' After emigrating, his work,
often comparative in nature, included private, family, administrative, and
international law, but his foremost interest seems to have been legal theory. 72
Professor Bell describes Friedmann's view that awareness of legal theory
improves legal systems, as well as his rejection of Hartian positivism in favor
of linking law to morality.'73 Professor Bell suggests that, while Friedmann's
direct influence waned in Britain, as Hart's views gained in popularity,
Friedmann's work in the end may have proved most influential in terms of
setting the stage for the study of law in various contexts.'74
Lassa Oppenheim and Hersch Lauterpacht, the two 6migrrs in this book
not uprooted by Nazism, were dedicated to improving the world through law.
Oppenheim, who was born in 1858 and died in 1919, studied under such
luminaries as Jhering and Treitschke. 75 Professor Schmoeckel tells us that
Oppenheim was unable to obtain a professorship due to his Jewish origins and
left Germany for this reason in 1892.176 He made his way to Switzerland and

164. See Radbruch, supranote 142.
165. JURISTS UPROOTED, supra note 1, at 530.
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eventually to England, where in 1908 he became Whewell Professor of
International Law, holding this chair until his death. 177 Oppenheim was
characteristic of international law scholars of his generation in that he believed
international law to be the key to world peace and civilization. His book, Das
Gewissen, was about "human conscience as a source of law,"' 178 and he hoped
for international legal codification as the harbinger of "the development of a
universal society with legal structures . . .,,1'
These views also were held by Hersch Lauterpacht, who arrived in Britain
in 1923.80 The excellent and beautifully written essay on Lauterpacht by
Martti Koskenniemi begins with these intriguing words: "The way we think
about international law today is the effect of the imagination of a small number
of academic' ' and
practising lawyers during the 'twenty-years' crisis' of
1919-1939." l
Lauterpacht, who had been born into a loving and prosperous family in
Poland, lived to learn that they had been massacred at the hands of the Nazis
in the 1940s, 12 yet somehow he remained a lifelong optimist. The fascination
of Professor Kokenniemi's account of Lauterpacht lies in that, as Professor
Koskenniemi puts it,
recounting Lauterpacht's life is almost like identifying, one by one, the pieces of a
puzzle which, when complete, turns out as the image of modem international law as
portrayed in European textbooks at the beginning of a new millennium.... So close
is the parallel between the emergence of modem international law and the stages of
Lauterpacht's life that one loses track of which is reality and which metaphor." 3

The essay is so extraordinarily well expressed and riveting that it is
tempting to quote it at length. Professor Koskenniemi adeptly analyzes the
characteristic interwar faith of Lauterpacht in legal, psychological, and
historical terms. The essay's continual crisscrossing between description and
contemporary perspectives results in a contribution of high instructive value.
Lauterpacht vehemently opposed the view that divergences between the
common and civil law militate against a coherent, comprehensive international

177. Id.at 585.
178. Id.at 587.
179. Id.at 592. See MARTFI KOSKENNIEMI, THE GENTLE CIVILIZER OF NATIONS: THE RISE AND FALL
OF INTERNATIONAL LAW 1870-1960 (2001).
180. JURISTS UPROOTED, supra note 1, at 602.

181. Id.
at 601; see also Nathaniel Berman, "But the AlternativeIs Despair": EuropeanNationalism
andthe Modernist Renewal ofInternationalLaw, 106 HARv.L. REv. 1792 (1993).
182. JURISTS UPROOTED, supra note 1, at 639.

183. Id.at 602-03.
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law: "' [T]o elevate these divergences to the authority of fundamental
differences in legal thinking.., is to question the uniformity of the sense of
right and justice which is the foundation of the legal ordering of the relation
between states.""" Just as there was little comparative law in British
universities when the first wave of refugees from Nazism arrived in England
in 1933, there was little in the way of international law instruction, and still
less in the way ofjudicial applications of international law, when Lauterpacht
arrived in England in 1923."'5
In Lauterpacht's differences from his British colleagues, one sees, among
others, the strong influence ofa civilian legal background. Lauterpacht viewed
law as system and assumed the validity of deductive reasoning from general
legal principles founded on morality.'86 The British understanding of law was
profoundly rooted in the piecemeal, however: in the case-by-case progression
that is the hallmark of common-law precedential authority. Lauterpacht's idea
of international law was as a "complete system,"'8 7 which he considered
analogous to that of a national legal system. He believed in the fundamental
unity of all law' and hoped for the primacy of law over politics through a
coherent and comprehensive international legal regime. 8 9 A strong supporter
of the League ofNations, he opposed allowing states the right to interpret their
own obligations under international law.' 9°
Professor Koskenniemi shows persuasively through his thorough mastery
of Lauterpacht's life and work how much of Lauterpacht's perspective was
due to his faith in humanity's goodness and in the potential of international
law. More specifically, Lauterpacht believed that, if correctly conceived and
made universally obligatory, international law had the capacity to endow the
world with security and peace.' 9' Among those whom he influenced was
Robert H. Jackson, U.S. prosecutor at Nuremberg, who consulted him in
drafting the plan for the trials and in the inclusion of the terms "crimes against
humanity" in the London Charter. 92

184. Id. at611.
185. Id. at 609.
186. Id. at 622.
187. Id. at 617.
188. Id. at 619.
189. Id. at 618-25.
190. ld at 626-28.
191. Id. at 603-04; see also Martti Koskenniemi, Lauterpacht: The Victorian Tradition in
InternationalLaw, 8 EuR. J. INT'L L. 215 (1997).
192. Id at 639-40.
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Like Rend Cassin in France, who also had been active in the interwar
years, Lauterpacht in his post-war career focused on making human rights the
foundation of international law.' 93 In analyzing Lauterpacht's book,
InternationalLaw and Human Rights, Professor Koskenniemi notes the
"quasi-religious" terms Lauterpacht used, commenting as follows:
No doubt the invocation of Greek and philosophy and Enlightenment thought
seemed necessary in order to re-establish the credibility of European liberal political
culture after the catastrophe of the [Second World] war: to make the dark past appear
as an externally imposed distortion and not as a logical consequence of the tradition.
Only an openly philosophical argument could make the old project of peace through
law seem credible. 1 4

Lauterpacht was not alone in seeing nationalism as the culprit in the
Second World War, and he hoped for a federalist international legal regime
that would not permit states to avoid their legal obligations through selfserving interpretations of law. In 1955, he was appointed to the International
Court of Justice.195 As Professor Koskenniemi puts it, Lauterpacht stood for
the view that "[i]t was the legal profession's task to protect the powers of
reason-universal by definition ....
,"196 Lauterpacht, who lived from 1897 to
1960, still believed that the legal profession might accomplish this, but it was
also, to borrow from Rousseau, an unrealized and unrealizable profession de
197
foi.
ASSIMILATION, CONVERSION AND JEWISH IDENTITY

The question of the 6migr6s' sense of identity is touched upon only
occasionally, although it must have been a matter of considerable anguish for
many of them. The university professors of Jewish origin who were ousted by
Hitler as "non-Aryans" tended to be Christian through conversion.' 9" Despite
a high degree of Jewish pre-war assimilation in German society, university
positions were difficult for unconverted Jews to obtain. The wife of the atheist,
but unconverted, political philosopher Ernst Cassirer has recounted the
considerable discrimination her husband experienced due to his Jewish

193. See RENt CASSIN, LA PENSVE ET L'ACTION (1972).
194. JURISTS UPROOTED, supra note 1, at 644.

195. Id.at 650.
196. Id.at 657.
197. JEAN-JACQUES ROUSSEAU, LA PROFESSION DE FOI DU VICAIRE SAVOYARD (Librairie
Philosophique J. Vrin 1978) (1765).
198. See JuRISTS UPROOTED, supra note 1, at 21-24.
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ancestry before finally obtaining a university appointment.199 The difficulties
for Jews in finding employment in the pre-Nazi era in German universities are
discussed methodically in Fritz Stem's Einstein's German World."°
Professor Zimmermann alludes to this subject indirectly and delicately.2"'
Implicit is the wish to avoid categorizing as Jews, merely because Hitler had
done so, those who did not consider themselves to be Jews. Zimmermann also
hesitates to describe them simply as "German," a dilemma other scholars also
have tackled. 0 2
Those 6migrds who chose to be known as Christian but were singled out
for persecution as Jews must have struggled with their identity. One thinks of
Fritz Pringsheim, scion of a brilliant, wealthy, and cultivated Jewish family
(which counted among its many accomplished members a great mathematician
as well as renowned scientists and artists).2" 3 Christian by religious affiliation,
Pringsheim nevertheless was imprisoned in a concentration camp in the sweep
of arrests after Kristallnachtsince, in Hitler's terms, he had no "Aryan" blood
at all.2 "4 A man of high ethics and great generosity toward students, he may,
as Tony Honor6 writes, have accepted his Jewish origins with pride, but on the
whole it seems less than entirely likely.20 5
One may consider in this context his cousin Katia Mann, Thomas Mann's
wife, born Pringsheim. Like Ernst Rabel, she chose not to tell her own children
of her, and consequently their own, Jewish origins.2" 6 After the war, she wrote

199. SeeTONICASSiRER, AuSMEINEM LEBEN M1T ERNSTCASSIRER (1948) (on file at HillmanLibrary,
University of Pittsburgh).
200. See STERN, supra note 117.
201. JURISTS UPROOTED, supra note 1, at 2.
202. A book that appeared earlier in Germany used the title, "German Lawyers of Jewish
Heritage/Descent": Deutsche JuristenjiidischerHerkunft (Helmut Heinrichs et al. eds., 1993). Another
decided on the title phrase "German Emigrants," although many of its subjects had rejected their German
past after it had rejected them first: DerEinflufi deutscherEmagranten aufdie Rechtsentwickung in den USA
und in Deutschland (Marcus Lutter et al. eds., 1993). See also SECOND CHANCE: Two CENTURIES OF
GERMAN-SPEAKING JEWS IN THE UNITED KINGDOM (Werner E. Mosse ed., 1991) (emphasis added). An
interdisciplinary meeting regarding the many ways in which those identified as Jews under the Nuremberg
Laws reacted, as well as the effect on subsequent generations, was held in Berlin in March, 2009. See supra
note 92.
203. JURISTS UPROOTED, supra note 1, at 20-21, 206-07.
204. Id. at 220.
205. Id. at 212.
206. On Katia and Thomas Mann's respective difficulties with her Jewish origins, see, e.g., Todd
Kontje, Thomas Mann's Walsungenblut: The MarriedArtist and the "Jewish Question," 123 PMLA 109
(2008); THOMAS MANN UND DAS JUDENTUM (Manfred Dierks & Ruprecht Wimmer eds., 2004).
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an autobiography in which there is not the slightest hint of her Jewish roots,
even in her descriptions of her childhood and parents." 7
Most striking in this regard is Gerhard Leibholz, who after the war
became ajudge on the new German Federal Constitutional Court and who was
married to Dietrich Bonhoeffer's twin sister, Sabine. 20 8 Early on, he cast off
any ties to his Jewish ancestry, apparently even adopting sympathies for
Nazism as long as possible, and forcefully arguing his Nazi-sympathizing
political credentials,
in order to stave off anti-Semitic measures against
2 9
himself.
After the war, he no longer expressed sympathy for the Nazis; however,
he opposed the Allied re-education plans for Germany, generally was harshly
critical of the Allies for not treating Germans well enough, and proposed
making Christianity the foundation for Germany's new constitutional order.210
In his chapter on Leibholz, Manfred Wiegandt tells us that, failing to succeed
in capturing the trend after the war, Leibholz promptly discarded and seemed
to forget this theological constitutionalism also. 21' The Leibhholz post-war
anti-Nazi pronouncements reproduced in Mr. Wiegandt's chapter associate
him only with his wife's illustrious family of anti-Nazi martyrs, all of bona
fide Christian origin and some even of aristocratic descent, although he
himself had not emigrated as a political opponent to Nazism. He seems to have
remained silent about his connection to his own family, deported and murdered
2 12

as Jews.

In addition to painful inner struggles that must have been experienced by
those among the dmigrds who were forced to undergo exile due to an identity
they had no wish to assume, and in some cases had hoped to put behind them
forever,2 13 the typical lot of older scholars included still another difficulty.
Since their years of greatest eminence were in Germany and had been earned
by means of German publications, they were to remain un- or at least underrecognized in their new country. Their situation can be summarized by the
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simple, regretful comment that the dean of Michigan Law School made about
Rabel after the war: "We did not know who he was. 2 14
CONCLUSION

In mathematics, there is a "genealogical tree" of doctoral students and
advisors. 2 5 Each mathematician appears as the child of his or her doctoral
advisor or Doktorvater, who in turn appears as the child of his or her own
Doktorvater.216 The tree ascends to the greatest mathematicians of centuries
ago and links the world of mathematics by these family branches.
I am not aware of such a tree in the field of law. Jurists Uprootedreflects
it, however, with generations of illustrious legal scholars appearing as the
ancestral teachers and inspiration for succeeding generations, including that
ofthe dmigr6s. The authors and editors of the book also are a generation of this
family. To them the 6migr6s imparted their knowledge, and in them they put
well-placed hopes.

214. Groflfeld & Winship, supranote 88, at 189-90 ("Wir wuflten nicht, wer er war").
215. See Mathematics Genealogy Project, available at http://genealogy.math.ndsu.nodak.edu/.
216. See id.

